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160 jurists, from all regions of the world, meeting as Commissioners, Honorary Members, National 

Sections and Affiliated Organisations at the International Commission of Jurists (ICJ) Biennial 

Conference of 27-29 August 2004, in Berlin, Germany, where it was founded 52 years ago, adopt 

the following Declaration: 

 

The world faces a grave challenge to the rule of law and human rights.  Previously well-established 

and accepted legal principles are being called into question in all regions of the world through ill-

conceived responses to terrorism.  Many of the achievements in the legal protection of human rights 

are under attack. 

 

Terrorism poses a serious threat to human rights.  The ICJ condemns terrorism and affirms that all 

states have an obligation to take effective measures against acts of terrorism.  Under international 

law, states have the right and the duty to protect the security of all people.   

 

Since September 2001 many states have adopted new counter-terrorism measures that are in breach 

of their international obligations.  In some countries, the post-September 2001 climate of insecurity 

has been exploited to justify long-standing human rights violations carried out in the name of 

national security. 

 

In adopting measures aimed at suppressing acts of terrorism, states must adhere strictly to the rule 

of law, including the core principles of criminal and international law and the specific standards and 

obligations of international human rights law, refugee law and, where applicable, humanitarian law.  

These principles, standards and obligations define the boundaries of permissible and legitimate state 

action against terrorism.  The odious nature of terrorist acts cannot serve as a basis or pretext for 

states to disregard their international obligations, in particular in the protection of fundamental 

human rights. 

 

A pervasive security-oriented discourse promotes the sacrifice of fundamental rights and freedoms 

in the name of eradicating terrorism.  There is no conflict between the duty of states to protect the 

rights of persons threatened by terrorism and their responsibility to ensure that protecting security 

does not undermine other rights.  On the contrary, safeguarding persons from terrorist acts and 

respecting human rights both form part of a seamless web of protection incumbent upon the state.  

Both contemporary human rights and humanitarian law allow states a reasonably wide margin of 

flexibility to combat terrorism without contravening human rights and humanitarian legal 

obligations.    
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International and national efforts aimed at the realization of civil, cultural, economic, political and 

social rights of all persons without discrimination, and addressing political, economic and social 

exclusion, are themselves essential tools in preventing and eradicating terrorism. 

 

Motivated by the same sense of purpose and urgency that accompanied its founding, and in the face 

of today’s challenges, the ICJ rededicates itself to working to uphold the rule of law and human 

rights.  

 

In view of recent grave developments, the ICJ affirms that in the suppression of terrorism, states 

must give full effect to the following principles: 

 

 

1. Duty to Protect:  All states have an obligation to respect and to ensure the fundamental rights 

and freedoms of persons within their jurisdiction, which includes any territory under their 

occupation or control.  States must take measures to protect such persons, from acts of terrorism.  

To that end, counter-terrorism measures themselves must always be taken with strict regard to the 

principles of legality, necessity, proportionality and non-discrimination. 

 

2. Independent Judiciary:  In the development and implementation of counter-terrorism measures, 

states have an obligation to guarantee the independence of the judiciary and its role in reviewing 

state conduct.  Governments may not interfere with the judicial process or undermine the integrity 

of judicial decisions, with which they must comply. 

 

3. Principles of Criminal Law:  States should avoid the abuse of counter-terrorism measures by 

ensuring that persons suspected of involvement in terrorist acts are only charged with crimes that 

are strictly defined by law, in conformity with the principle of legality (nullum crimen sine lege).  

States may not apply criminal law retroactively.  They may not criminalise the lawful exercise of 

fundamental rights and freedoms.  Criminal responsibility for acts of terrorism must be individual, 

not collective.  In combating terrorism, states should apply and where necessary adapt existing 

criminal laws rather than create new, broadly defined offences or resort to extreme administrative 

measures, especially those involving deprivation of liberty.  

 

4. Derogations:  States must not suspend rights which are non-derogable under treaty or 

customary law.  States must ensure that any derogation from a right subject to derogation during an 

emergency is temporary, strictly necessary and proportionate to meet a specific threat and does not 

discriminate on the grounds of race, colour, gender, sexual orientation, religion, language, political 

or other opinion, national, social or ethnic origin, property, birth or other status. 

 

5. Peremptory norms:  States must observe at all times and in all circumstances the prohibition 

against torture and cruel, inhuman or degrading treatment or punishment.  Acts in contravention of 

this and other peremptory norms of international human rights law, including extrajudicial 

execution and enforced disappearance, can never be justified.  Whenever such acts occur, they must 

be effectively investigated without delay, and those responsible for their commission must be 

brought promptly to justice. 

 

6. Deprivation of liberty:  States may never detain any person secretly or incommunicado and 

must maintain a register of all detainees.  They must provide all persons deprived of their liberty, 

wherever they are detained, prompt access to lawyers, family members and medical personnel.  

States have the duty to ensure that all detainees are informed of the reasons for arrest and any 

charges and evidence against them and are brought promptly before a court.  All detainees have a 
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right to habeas corpus or equivalent judicial procedures at all times and in all circumstances, to 

challenge the lawfulness of their detention.  Administrative detention must remain an exceptional 

measure, be strictly time-limited and be subject to frequent and regular judicial supervision.  

 

7. Fair Trial:  States must ensure, at all times and in all circumstances, that alleged offenders are 

tried only by an independent and impartial tribunal established by law and that they are accorded 

full fair trial guarantees, including the presumption of innocence, the right to test evidence, rights of 

defence, especially the right to effective legal counsel, and the right of judicial appeal.  States must 

ensure that accused civilians are investigated by civilian authorities and tried by civilian courts and 

not by military tribunals.  Evidence obtained by torture, or other means which constitute a serious 

violation of human rights against a defendant or third party, is never admissible and cannot be relied 

on in any proceedings.  Judges trying and lawyers defending those accused of terrorist offences 

must be able to perform their professional functions without intimidation, hindrance, harassment or 

improper interference.  

 

8. Fundamental Rights and Freedoms:  In the implementation of counter-terrorism measures, 

states must respect and safeguard fundamental rights and freedoms, including freedom of 

expression, religion, conscience or belief, association, and assembly, and the peaceful pursuit of the 

right to self-determination; as well as the right to privacy, which is of particular concern in the 

sphere of intelligence gathering and dissemination.  All restrictions on fundamental rights and 

freedoms must be necessary and proportionate. 

 

9. Remedy and reparation:  States must ensure that any person adversely affected by counter-

terrorism measures of a state, or of a non-state actor whose conduct is supported or condoned by the 

state, has an effective remedy and reparation and that those responsible for serious human rights 

violations are held accountable before a court of law.  An independent authority should be 

empowered to monitor counter-terrorism measures.  

 

10. Non-refoulement:  States may not expel, return, transferor extradite, a person suspected or 

convicted of acts of terrorism to a state where there is a real risk that the person would be 

subjected to a serious violation of human rights, including torture or cruel, inhuman or 

degrading treatment or punishment, enforced disappearance, extrajudicial execution, or a manifestly 

unfair trial; or be subject to the death penalty. 

 

11. Complementarity of humanitarian law:  During times of armed conflict and situations of 

occupation states must apply and respect the rules and principles of both international humanitarian 

law and human rights law.  These legal regimes are complementary and mutually reinforcing.  

 

 

Commitment to Act 
 

� The ICJ, including its Commissioners, Honorary Members, National Sections and Affiliated 

Organisations, consistent with their professional obligations, will work singly and collectively 

to monitor counter-terrorism measures and assess their compatibility with the rule of law and 

human rights.   

 

� The ICJ will challenge excessive counter-terrorism legislation and measures at the national level 

through advocacy and litigation and will work towards the promotion of policy options fully 

consistent with international human rights law.  
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� The ICJ will work to ensure that counter-terrorism measures, programs and plans of action of 

global and regional organisations comply with existing international human rights obligations.  

 

� The ICJ will advocate the establishment of monitoring mechanisms by relevant 

intergovernmental and national institutions to help ensure that domestic counter-terrorism 

measures comply with international norms and human rights obligations and the rule of law, as 

called for in the joint NGO Declaration on the Need for an International Mechanism to Monitor 

Human Rights and Counter-Terrorism adopted at the ICJ Conference of 23-24 October 2003 in 

Geneva.  

 

� The ICJ will invite and work with jurists and human rights organisations from around the world 

to join in these efforts. 

 

� The judiciary and legal profession have a particularly heavy responsibility during times of crisis 

to ensure that rights are protected.  The ICJ calls on all jurists to act to uphold the rule of law 

and human rights while countering terrorism: 

 

• Lawyers:  Members of the legal profession and bar associations should express themselves 

publicly and employ their full professional capacities to prevent the adoption and 

implementation of unacceptable counter-terrorism measures.  They should vigorously 

pursue domestic and, where available, international legal remedies to challenge counter-

terrorism laws and practices in violation of international human rights standards.  Lawyers 

have a mandate to defend persons suspected or accused of responsibility for terrorist acts.  

 

• Prosecutors:  In addition to working to bring to justice those responsible for terrorist acts, 

prosecutors should also uphold human rights and the rule of law in the performance of their 

professional duties, in accordance with the principles set out above.  They should refuse to 

use evidence obtained by methods involving a serious violation of a suspect’s human rights 

and should take all necessary steps to ensure that those responsible for using such methods 

are brought to justice.  Prosecutors have a responsibility to tackle impunity by prosecuting 

persons responsible for serious human rights violations committed while countering 

terrorism and to seek remedy and reparation for victims of such violations.  

 

• The Judiciary:  The judiciary is the protector of fundamental rights and freedoms and the 

rule of law and the guarantor of human rights in the fight against terrorism.  In trying those 

accused of acts of terrorism, judges should ensure the proper administration of justice in 

conformity with international standards of independence, due process and fair trial.  Judges 

play a primary role in ensuring that national laws and the acts of the executive relating to 

counter-terrorism conform to international human rights standards, including through 

judicial consideration of the constitutionality and legality of such norms and acts.  In the 

development of jurisprudence, judges should wherever possible apply international 

standards relating to the administration of justice and human rights.  Judges should ensure 

that judicial procedures aimed at human rights protection, such as habeas corpus, are 

implemented. 

 


